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MVEMORANDUM OPI NI ON

VELLS, Judge: Petitioner seeks review, pursuant to sections

6320 and 6330, of respondent’s determination to proceed with the

collection of petitioner’s income tax liabilities for taxable

years 1994 and 1995.! The issue to be decided is whether

IUnl ess otherwise indicated, all Rule references are to the
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respondent’s Appeals Ofice abused its discretion in determning
to proceed with collection of petitioner’s tax liabilities for

t axabl e years 1994 and 1995.

Backgr ound

None of the facts were stipulated. At the tinme of filing
the petition in the instant case, petitioner resided in Ol ando,
Fl ori da.

Petitioner failed to file tinmely incone tax returns for
taxabl e years 1994 and 1995. On March 11, 2002, petitioner filed
late his incone tax returns for the taxable years 1994 and 1995.

On February 25, 2000, respondent sent petitioner the Notices
of Deficiency for taxable years 1994 and 1995. On May 16, 2003,
respondent mailed to petitioner a Notice of Intent to Levy and
Notice of Your Right to a Hearing (Levy Notice). Petitioner
received the Levy Notice but did not request a hearing.

Subsequent |y, respondent and petitioner net for an audit
reconsi deration of petitioner’s taxable years 1994 and 1995. On
Cct ober 4, 2004, petitioner signed Form 4549, |ncone Tax
Exam nati on Changes (Form 4549), consenting to the i medi ate
assessnent and col lection of tax liabilities for 1994 and 1995.

On February 2, 2005, respondent nmailed to petitioner a

notice of Federal tax lien (lien notice) for the taxable years

Y(...continued)
Tax Court Rules of Practice and Procedure, and all section
references are to the Internal Revenue Code, as amended.
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1994 and 1995. On the basis of the lien notice, petitioner
tinmely sent respondent a Form 12153, Request for a Collection Due
Process Hearing. At the hearing, petitioner disputed only his
tax liabilities for the taxable years 1994 and 1995. Petitioner
did not offer any collection alternatives at the hearing.

On Decenber 16, 2005, respondent sent petitioner a Notice of
Det erm nation Concerning Col |l ection Action(s) under section 6320
and/or 6330. Petitioner tinmely petitioned the Court.

Di scussi on

Section 6320(a)(1l) requires the Secretary to give persons
liable to pay taxes witten notice of the filing of a tax |ien.
Section 6320(a)(3)(B) and (b)(1) provides that the notice shal
i nform such persons of the right to request a hearing in
respondent’s Appeals Ofice.

Section 6320(c) provides that an Appeals Ofice hearing
general ly should be conducted consistently with the procedures
set forth in section 6330(c), (d), and (e). The Appeals officer
must verify at the hearing that the applicable | aws and
adm ni strative procedures have been followed. Sec. 6330(c)(1).
At the hearing, the person against whomthe lien or levy is nmade
may raise any relevant issues relating to the unpaid tax or |ien,
i ncl udi ng appropri ate spousal defenses, challenges to the

appropri ateness of collection actions, and coll ection
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alternatives. Sec. 6330(c)(2)(A). The person may challenge the
exi stence or anount of the underlying tax liability, however,
only if the person did not receive any statutory notice of
deficiency for such tax liability or did not otherw se have an
opportunity to dispute such tax liability. Sec. 6330(c)(2)(B)
For purposes of section 6330(c)(2)(B), a person who has wai ved
his or her right to challenge the proposed assessnents is deened
to have had the opportunity to dispute tax liabilities and is
t her eby precluded fromchallenging those tax liabilities in the

hearing or before this Court. Aguirre v. Conm ssioner, 117 T.C.

324, 327 (2001).

In the instant case, by signing Form 4549, petitioner waived
his right to raise the issue of his underlying tax liabilities in
Tax Court. 1d. Form 4549 states:

Consent to Assessnent and Collection-1 do not wish to
exercise nmy appeal rights with the Internal Revenue
Service or to contest in the United States Tax Court
the findings in this report. Therefore, | give ny
consent to the inmmedi ate assessnment and col |l ection of
any increase in tax and penalties, and accept any
decrease in tax and penalties as shown above, plus
additional interest as provided by |aw.

Accordingly, we hold that petitioner may not raise the underlying

tax liabilities in the instant case.?

2 Respondent al so contends that petitioner is not entitled
to raise the underlying tax liabilities because petitioner failed
to request a hearing on the Levy Notice. W need not address
this issue.
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Assum ng arguendo that petitioner is entitled to raise the
underlying tax liabilities in the instant case, petitioner’s only
contention with respect to the underlying tax liabilities is that
Form 4549 shows that he is due a refund. In response to
petitioner’s argunent, respondent contends that the anounts shown
on the Form 4549 were actually an abatenent of previously
assessed tax liabilities for taxable years 1994 and 1995 and t hat
the underlying tax liabilities properly reflect the abatenent.
We agree with respondent.

Petitioner has msinterpreted the Form 4549, which clearly
shows that petitioner was given an abatenment of his taxes for
t axabl e years 1994 and 1995. The transcripts of account in the
record show that the abated anobunts were credited agai nst the
assessnents and that respondent does not seek to collect those
amounts in the instant action.?

Petitioner did not raise any issues relating to appropriate
spousal defenses, challenges to the appropriateness of collection
actions, or collection alternatives at the hearing or in his

petition. Accordingly, we hold that the decision of respondent’s

3 Petitioner also contends that he did not receive the
notices of deficiency. The record contains a certificate of
mai ling of the notices of deficiency to petitioner on Feb. 25,
2000. Because petitioner signed Form 4549, we need not address
the i ssue of whether he received the notices of deficiency.
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Appeals Ofice to sustain the proposed |ien against petitioner
was not an abuse of discretion and respondent may proceed with
col | ecti on.

To reflect the foregoing,

Deci sion will be

entered for respondent.




